
Family says ordinance singled them out
Council decision to rezone only their land was discriminatory
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2010 Million-Dollar
Verdicts & Settlements

$3.6million
In a lawsuit filed in U.S. District Court,

Eastern District of Michigan-Northern Divi-
sion, plaintiffs Ronald E.Loesel,Arthur Loe-
sel and Valerian Nowak asserted that de-
fendant city of Frankenmuth violated their
14th Amendment equal protection rights by
improperly rezoning land they owned.
In May 2005, the Loesels were in agree-

ment to sell 371/2 acres of property toWal-
Mart for $4 million. However, in December
2005, the city passed an ordinance re-
stricting the size of buildings inside the
zoning area that their land sits on to
65,000 square feet. As a result, Wal-Mart
broke off the agreement.
Plaintiffs asserted that City Manager

Charles Graham, working with a grass-
roots group opposed to the retailer, worked
to come up with justified ordinance op-
tions to preventWal-Mart from building a
store in the city.
It was further contended that the city

chose a “less restrictive” method, where
the ordinance, which would not allow for
anything more than 65,000 square feet to
be developed, would only be applied to the

city’s Commercial Local Planned Unit De-
velopment zone (CL-PUD). That zone, the
majority of which is made up of the Loe-
sels’ property, was the only plot large
enough to house a store of Wal-Mart’s
100,000- to 145,000-square-foot size.
Additionally, it was asserted, the city

was more concerned with the interests of
several other local businesses — including
the 320,000-square-foot Bronner’s Christ-
mas store — and never took the Loesels’
interests into consideration.
Defendant contended that the city’s fu-

ture-land-use master plan for the CL-
PUD had never called for large-format re-
tailers to be built there, as larger parcels
would be needed to accommodate parking,
stormwater retention and traffic circula-
tion, among other factors.
It was further asserted that Wal-Mart

never asked for injunctive relief or for the
ordinance to be struck down upon its pass-
ing; as such, it was contended, the retail-
er didn’t take the matter seriously enough
to fight for it.
The jury found for the plaintiffs and

awarded $3.6 million.

Type of action:
Violation of 14th
Amendment equal
protection rights

Type of injuries:
Discrimination, loss
of land sale

Name of case:
Loesel, et al., v. City
of Frankenmuth

Court/Case no./Date:
U.S. District Court,
Eastern District of
Michigan, Northern
Division; 08-11131-BC;
March 4, 2010

Tried before: Jury

Name of judge:
Thomas L. Ludington

Demand: $3.9 million

Verdict amount: $3.6 million

Attorneys for plaintiff:
Andrew J. Kochanowski, Jesse Young

Attorney for defendant: David K. Otis

Status: On appeal.

KOCHANOWSKI

YOUNG
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Woman, 75, is severely burned in ICU accident
Thermocauterization unit gets too close to oxygen mask, causes flash fire
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2010 Million-Dollar
Verdicts & Settlements

$1.215million
In a lawsuit filed in Macomb County Cir-

cuit Court, plaintiffs Edith andMichael Tor-
res, as co-next friends of Valerija Milosevic,
sought economic and non-economic dam-
ages from Henry Ford Macomb Hospital for
injuries suffered following a fall and a fire.
Milosevic, 75, was admitted to Henry

Ford Macomb on Oct. 22, 2007, as she was
suffering a heart attack. She was stabi-
lized, then admitted to the ICU and was
diagnosed of “anoxic brain injury” by her
treating physicians.
Five days later, her condition was im-

proving, but because she was heavily med-
icated and agitated, she was restrained to
her bed. When a nurse removed the re-
straints, Milosevic fell and sustained a
massive cut over her left eye and forehead.
A resident attempted to cauterize the

wound, in an effort to stop the bleeding,
but failed to turn off the pure oxygen flow-
ing into her non-rebreather mask. When
the resident applied a thermocauteriza-
tion device, which reached up to 900 de-
grees, it caused a flash fire, resulting in
first- and second-degree burns, and a med-

ically induced coma that lasted several
weeks. She required around-the-clock care
at a nursing home once she was revived.
Defendant argued and filed a motion ear-

ly in the case regarding whether the fire ac-
cident was ordinary negligence or medical
malpractice, and the court ruled in defen-
dant’s favor early in discovery stating that
medical malpractice law would apply to this
action.The parties then proceeded to trial on
consolidated cases— one on the performance
of the cauterization procedure that led to the
fire, the other case for ordinary negligence re-
lating to whether the bedrails were up or
down when plaintiff exited her bed and fell.
Defendant argued that the performance

of the cauterization procedure by their res-
ident physician, which resulted in a flash
fire, was “within the standard of care” ap-
plicable to the field of general surgery.
The jury found for the plaintiff and

awarded $165,000 in economic damages and
$1.05 million in non-economic damages
based on the medical malpractice claim, for
a total of $1.215 million. The jury ruled
against the claim of ordinary negligence for
the fall from the bed.

Type of action:
Medical malpractice,
ordinary negligence

Type of injuries: Facial
burns and scarring with
extended recovery

Name of case:
Torres, et al. v. Henry
Ford Macomb Hospital

Court/Case no./Date:
Macomb County Circuit
Court; 4621-NH, 4622-
NM; July 8, 2010

Tried before: Jury

Name of judge:
Diane M. Druzinski

Verdict amount:
$1.215 million

Most helpful expert: Dr.
Steven Swartz, general
surgery, Richmond, Va.

Attorneys for plaintiff: Scott Weidenfeller,
David J. Winter, Lisa Esser

Attorneys for defendant: Lee A. Stevens,
Barbara A. Roulo

Status: Entry of judgment being worked out.
No settlement or appeal yet.

WEIDENFELLER

WINTER



Improper U-turn kills driver of oncoming SUV
Two passengers sustain injuries when van goes back to gas station
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2010 Million-Dollar
Verdicts & Settlements

$2.65million
In a confidential lawsuit filed in the

State of Michigan Court of Claims, the
estate of the plaintiff ’s decedent sought
damages from defendant following a
fatal auto accident.
On Aug. 9, 2008, decedent was

driving eastbound in an SUV on M-115
near Crystal Mountain Resort, with her
daughter, father, sister and niece as
passengers. A van owned by defendant
was traveling westbound.
The employee driver of defendant’s

van had just filled up his gas tank but
forgot his receipt. He was turning
around to go back to the gas station,
pulled off onto the shoulder of the road
and made an improper U-turn right in
front of the decedent’s SUV.
When decedent turned to avoid

defendant’s vehicle, her SUV rolled
over three to four times, coming to a

rest upside down on the driver’s side,
causing her death. Her father and
sister suffered shoulder injuries and a
rotator cuff tear, while the daughter
and niece were not injured.
Defendant contended that the

employee driver said he either did not
look or did not see decedent’s vehicle
when making his U-turn into
decedent’s vehicle. It was further
contended that decedent was speeding.
Plaintiff asserted that when

executing a U-turn, the driver must
yield to oncoming traffic.
The case settled for $2.65 million,

broken down as $2.55 million for the
wrongful death and $50,000 each to the
injured father and sister.

Type of action:
Third-party auto negligence

Type of injuries:
Death, arthroscopic shoulder injury,

rotator cuff tear

Name of case:
Confidential

Court/Case no./Date:
Court of claims; confidential;
March 10, 2010

Tried before:
Facilitation

Name of judge:
James R. Giddings

Name of facilitator:
James J. Rashid

Demand:
$4 million

Settlement amount:
$2.65 million

Attorney for plaintiff:
Michael J. Cunningham

Attorney(s) for defendant:
Withheld



Unstable pulmonary function leads to teen’s brain damage
Boy suffers reaction after allergy shot was given at wrong time
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2010 Million-Dollar
Verdicts & Settlements

$1.4million
In a confidential lawsuit, plaintiff minor

and plaintiff next friend sought
compensatory damages from defendants,
an allergy specialist and his professional
corporation, after developing severe, global
brain damage following an allergy shot.
Plaintiff minor, 13, began treatment

with the doctor, who specialized in
allergy medicine for progressive asthma
symptoms. In an effort to control the
boy’s asthma, immunotherapy allergy
shots were ordered, and the boy was
scheduled to receive weekly injections.
After several weeks of therapy, the boy

presented to the specialist with
exacerbated asthma symptoms, and
advised the doctor that he had run out of
his prescribed medication. He
complained of shortness of breath. A
pulmonary function study was
significantly abnormal. He was started
on a Prednisone taper.
The next day, the boy presented for his

regularly scheduled immunotherapy

allergy injection. The doctor was not
present on site, so the injection was
administered by a nurse who had not
been licensed for several years. Almost
immediately after the injection was
given, the boy developed an acute
anaphylaxis reaction in the form of
respiratory distress and loss of
consciousness.
The nurse and an unlicensed

physician’s assistant began CPR and
administered epinephrine. Upon arrival,
EMS technicians intubated and began IV
epinephrine. Cardiac monitoring
revealed pulseless electrical activity only.
The boy was transported to a local

hospital. Resuscitative efforts eventually
achieved a return of normal sinus
rhythm. The boy was eventually
transported to a tertiary care facility,
where he remained in a coma for several
weeks. Although he regained
consciousness, he was severely brain
damaged and suffered near-complete
quadriplegia, and will require lifelong,
24-hour care.

Plaintiff ’s immunology expert asserted
that the last allergy injection should not
have been given in light of the fact that
the boy had diminished and unstable
pulmonary function. The expert also
contended that an anaphylactic reaction
is a well-known risk of immunotherapy,
and allergy shots must only be given to
patients who have sufficient pulmonary
reserve to endure such a reaction.
Shortly into discovery, the case was

settled at a second facilitation for $1.4
million.

Type of action: Medical malpractice

Type of injuries: Brain damage resulting in
near-complete quadriplegia

Name of case: Confidential

Court/Case no./Date: Confidential;
confidential; June 14, 2010

Name of judge: Confidential

Settlement amount: $1.4 million

Attorney for plaintiff: Robert B. Sickels

Attorney(s) for defendant: Withheld


